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UNITED STATES COURT OF APPEALS OCT 18 2018

MOLLY C. DWYER, CLERK
FOR THE NINTH CIRCUIT U.S. COURT OF APPEALS
TANA CHUNG HUMMEL, No. 16-35272
Plaintiff-Appellant, D.C. No. 2:15-¢v-00255-RAJ
V.
MEMORANDUM"

NORTHWEST TRUSTEE SERVICES,
INC.; et al.,

Defendants-Appellees.

Appeal from the United States District Court
for the Western District of Washington
Richard A. Jones, District Judge, Presiding

Argued and Submitted May 17, 2018
Seattle, Washington

Before: BERZON and HURWITZ, Circuit Judges, and DEARIE,™ District Judge.

Tana Chung Hummel appeals an order granting summary judgment in favor
of Select Portfolio Servicing and Mortgage Electronic Registration Systems

(MERS) and dismissing with prejudice Hummel’s claims against Bank of America

*

This disposition is not appropriate for publication and is not precedent
except as provided by Ninth Circuit Rule 36-3.

o

The Honorable Raymond J. Dearie, United States District Judge for
the Eastern District of New York, sitting by designation.
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and Northwest Trustee Services, Inc. We affirm.

1. Hummel’s wrongful foreclosure claim fails because no foreclosure
sale occurred. Frias v. Asset Foreclosure Servs., Inc., 334 P.3d 529, 533 (Wash.
2014).

2. Hummel alleges that Appellees did not have standing to initiate
foreclosure because of invalid assignments and fraud in the issuance of her
loan. The district court properly found no merit to Hummel’s challenges to the
validity of the Deed of Trust and subsequent assignments. First, “[t]he mere fact
[that] MERSs is listed on the deed of trust . .. is not itself an actionable injury.”
Bain v. Metro. Mortg. Grp., Inc., 285 P.3d 34, 52 (Wash. 2012).

Second, as a third party to the loan’s securitization, Hummel lacked
standing to challenge those assignments. See Deutsche Bank Nat’l Tr. Co. v.
Slotke, 367 P.3d 600, 606 (Wash. Ct. App. 2016).

Third, there was no basis for Hummel’s challenge to the initiation of
foreclosure by Northwest Trustee Services. Before conducting a nonjudicial
foreclosure, a trustee must “have proof that the beneficiary is the holder of any
promissory note or other obligation secured by the deed of trust.” Wash. Rev.
Code 61.24.030(7)(a). “A declaration by the beneficiary made under the penalty
of perjury stating that the beneficiary is the holder of any promissory note or

other obligation secured by the deed of trust shall be sufficient proof.” Id. Select
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Portfolio Servicing, U.S. Bank’s authorized agent, issued such a declaration of
ownership, which was recorded; the declaration of ownership stated that U.S.
Bank, as trustee for the securitization, “is the actual holder of the Promissory
Note.” Likewise, Northwest Trustee Services was authorized, through its
appointment as successor trustee, to initiate foreclosure by U.S. Bank, the
holder of the Note. This authorization was also recorded.

3. Hummel argues that her wrongful foreclosure allegation should have
been construed as a common law fraud claim. Fraud claims are subject to a
three-year statute of limitations. Wash. Rev. Code § 4.16.080(4). The district
court correctly found any implied common law fraud claims time barred. See
Green v. Am. Pharm. Co., 960 P.2d 912, 915-16 (Wash. 1998).

4. The district court appropriately disposed of Hummel’s claims of
intentional infliction of emotional distress, slander of title, quiet title, and
declaratory relief. In each instance, Hummel failed to allege facts sufficient to
state a claim or to raise a material issue of fact adequate to survive summary
judgment. We reach this conclusion for the same reasons set forth in Judge
Jones’s March 2016 order.

AFFIRMED.
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United States Court of Appeals for the Ninth Circuit

Office of the Clerk
95 Seventh Street
San Francisco, CA 94103

Information Regarding Judgment and Post-Judgment Proceedings

Judgment
. This Court has filed and entered the attached judgment in your case.
Fed. R. App. P. 36. Please note the filed date on the attached
decision because all of the dates described below run from that date,
not from the date you receive this notice.

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2)

. The mandate will issue 7 days after the expiration of the time for
filing a petition for rehearing or 7 days from the denial of a petition
for rehearing, unless the Court directs otherwise. To file a motion to
stay the mandate, file it electronically via the appellate ECF system
or, if you are a pro se litigant or an attorney with an exemption from
using appellate ECF, file one original motion on paper.

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1)
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3)

(1) A. Purpose (Panel Rehearing):
. A party should seek panel rehearing only if one or more of the following
grounds exist:
> A material point of fact or law was overlooked in the decision;
> A change in the law occurred after the case was submitted which
appears to have been overlooked by the panel; or
> An apparent conflict with another decision of the Court was not
addressed in the opinion.
. Do not file a petition for panel rehearing merely to reargue the case.

B.  Purpose (Rehearing En Banc)

. A party should seek en banc rehearing only if one or more of the following
grounds exist:
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> Consideration by the full Court is necessary to secure or maintain

uniformity of the Court’s decisions; or

The proceeding involves a question of exceptional importance; or

> The opinion directly conflicts with an existing opinion by another
court of appeals or the Supreme Court and substantially affects a
rule of national application in which there is an overriding need for
national uniformity.

v

(2) Deadlines for Filing:

. A petition for rehearing may be filed within 14 days after entry of
judgment. Fed. R. App. P. 40(a)(1).

. If the United States or an agency or officer thereof is a party in a civil case,
the time for filing a petition for rehearing is 45 days after entry of judgment.
Fed. R. App. P. 40(a)(2).

. If the mandate has issued, the petition for rehearing should be
accompanied by a motion to recall the mandate.

. See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the
due date).

. An order to publish a previously unpublished memorandum disposition
extends the time to file a petition for rehearing to 14 days after the date of
the order of publication or, in all civil cases in which the United States or an
agency or officer thereof is a party, 45 days after the date of the order of
publication. 9th Cir. R. 40-2.

(3) Statement of Counsel
. A petition should contain an introduction stating that, in counsel’s
judgment, one or more of the situations described in the “purpose” section
above exist. The points to be raised must be stated clearly.

(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2))
. The petition shall not exceed 15 pages unless it complies with the
alternative length limitations of 4,200 words or 390 lines of text.
. The petition must be accompanied by a copy of the panel’s decision being

challenged.

. An answer, when ordered by the Court, shall comply with the same length
limitations as the petition.

. If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a

petition for panel rehearing or for rehearing en banc need not comply with
Fed. R. App. P. 32.
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. The petition or answer must be accompanied by a Certificate of Compliance

found at Form 11, available on our website at www.ca9.uscourts.gov under
Forms.

. You may file a petition electronically via the appellate ECF system. No paper copies are
required unless the Court orders otherwise. If you are a pro se litigant or an attorney
exempted from using the appellate ECF system, file one original petition on paper. No
additional paper copies are required unless the Court orders otherwise.

Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1)
. The Bill of Costs must be filed within 14 days after entry of judgment.
. See Form 10 for additional information, available on our website at
www.ca9.uscourts.gov under Forms.

Attorneys Fees
. Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees
applications.
. All relevant forms are available on our website at www.ca9.uscourts.gov under Forms
or by telephoning (415) 355-7806.

Petition for a Writ of Certiorari
. Please refer to the Rules of the United States Supreme Court at
www.supremecourt.gov

Counsel Listing in Published Opinions
. Please check counsel listing on the attached decision.
. If there are any errors in a published opinion, please send a letter in writing
within 10 days to:
> Thomson Reuters; 610 Opperman Drive; PO Box 64526; Eagan, MN 55123
(Attn: Jean Green, Senior Publications Coordinator);
» and electronically file a copy of the letter via the appellate ECF system by using
“File Correspondence to Court,” or if you are an attorney exempted from using
the appellate ECF system, mail the Court one copy of the letter.
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FOrmM 10, Bill OF COSES ....uiiiiiic ettt et et et e s e s beenteeneenbeesteaneenreeeenneenees (Rev. 12-1-09)

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

This form is available as a fillable version at:
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%200f%20Costs.pdf.

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

V. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable
under FRAP 39, REQUESTED ALLOWED
28 U.S.C. § 1920, (Each Column Must Be Completed) (To Be Completed by the Clerk)
9th Cir. R. 39-1
No.of | Pagesper | Cost per TOTAL No. of | Pages per | Cost per TOTAL
Docs. Doc. Page* COST Docs. Doc. Page* COST
Excerpt of Record $ $ $ $
Opening Brief $ $ $ $
Answering Brief $ $ $ $
Reply Brief $ $ $ $
Other** $ $ $ $
TOTAL: ($ TOTAL: |$

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1.

** Other: Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1. Additional items without such supporting statements will not be
considered.

Attorneys' fees cannot be requested on this form.
Continue to next page
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Form 10. Bill of Costs - Continued

l, , Swear under penalty of perjury that the services for which costs are taxed
were actually and necessarily performed, and that the requested costs were actually expended as listed.

Signature

("s/" plus attorney's name if submitted electronically)

Date

Name of Counsel:

Attorney for:

(To Be Completed by the Clerk)

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk




