IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
VOLUSIA COUNTY, FLORIDA

CASE NO.: 2017-11332-CIDL
GLENN Q. ROSE, et al,

Plaintiffs,
V.
QUICKEN LOANS INC,, et al.,

Defendants.
/

FINAL JUDGMENT FOR DEFENDANT QUICKEN LOANS INC.

THIS ACTION, came before the Court on October 2, 2018 upon the following motions:
(1) Defendant QUICKEN LOANS INC.’s (*“Quicken Loans”) Motion for Final Summary
Judgment (the “Motion for Summary Judgment™), filed September 5, 2018; and (ii) Plaintiffs
GLENN Q. ROSE and TINA M. ROSE’s (“Plaintiffs”} Motion for Leave to Amend Complaint
(the “Motion for Leave™). Along with the Motion for Summary Judgment, Quicken Loans
submitted summary judgment evidence in the form of an Affidavit of Kristin Wykowski, who is
an employee of Quicken Loans (the “Quicken Loans Affidavit”), and an Affidavit of United
Parcel Service, Inc. (the “UPS Affidavit”}.! On October 1, 2018, Plaintiffs filed a Response to
Quicken Loans® Motion for Summary Judgment (the “Response to Motion for Summary
Judgment”). Plaintiffs did not submit any summary judgment evidence in opposition to the
Motion for Summary Judgment. Counsel f(_)r Quicken Loans and counsel for Plaintiffs appeared
at the October 2, 2018 hearing in person. Counsel! for non-parties Seterus Inc. (“Seterus™),

Federal National Mortgage Association, Inc. (“Fannie Mae”), and Mortgage Electronic

! Quicken Loans also filed a Request for Judicial Notice contemporaneously with the Motion for
Summary Judgment and referenced the Request for Judicial Notice in the Motion for Summary
Judgment.
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Registration Systems, Inc. (“MERS”), which are named in the proposed Amended Complaint,
was also present at the hearing, The Court, having considered the motions, the oppositions to
motions, the summary judgment evidence, the court file, and having heard from counsel and
otherwise being duly advised in the premises, hereupon finds as follows:

L. PROCEDURAL HISTORY

1. On August 24, 2017, Plaintiffs, proceeding pro se, filed a Verified Complaint to
Quiet Title (the “Complaint”), commencing the present action.

2. On December 28, 2017, Seterus, Fannie Mae, and MERS, having been initially
named in the action, filed a Joint Motion to Dismiss for Failure to State a Cause of Action.

3. On January 26, 2018, Quicken Loans filed an Answer and Affirmative Defenses
to the Complaint.

4, On February 23, 2018, Plaintiffs voluntarily dropped Seterus, Fannie Mae, and
MERS from the action without prejudice.

5. On September 5, 2018, Quicken Loans filed the Motion for Summary Judgment,
allong with the Quicken Loans Affidavit and the UPS Affidavit, and the Request for Judicial
Notice.

6. On or about September 10, 2018, Plaintiffs retained counsel, who filed an
appearance in this case on their behalf.

7. On September 17, 2018, Quicken Loans filed a Notice of Hearing on the Motion
for Summary Judgment for October 2, 2018.

8. On September 18, 2018, Plaintiffs, through their counsel, filed the Motion for
Leave, along with a proposed Amended Complaint.

9. On October 1, 2018, Plaintiffs filed their Response to Motion for Summary

Judgment.
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1L UNDISPUTED FACTS

The Court finds there is no genuine dispute as to the following facts. On August 5, 2013,
Plaintiffs executed a promissory note in favor of Quicken Loans in the amount of $298,325.00
(the “Note™). Plaintiffs also executed a mortgage in favor of MERS, acting solely as nominee for
Quicken Loans and its successors and assigns, which was recorded in Book 6895, at Page 4980,
of the Public Records of Volusia County, Florida (the “Mortgage,” and together with the Note,
the “Loan”™), securing property commonly known as 122 Pine Valley Ct., Debary, FL 32713 (the
“Property”). The Loan was a debt consolidation loan that Plaintiffs requested in order to have
certain debts, accounts, and/or certain mortgage loan(s) or liens then existing on the Property
paid out of the proceeds of the Loan.

Plaintiffs signed a number of documents in conjunction with their Loan application and
Loan closing identifying Quicken Loans as the lender for the Loan, including but not limited to a
Certification & Authorization; an Interest Rate Disclosure (Locked Rate Version); a Flood
Insurance Acknowledgment; a Notice of Special Flood Hazards and Availability of Federal
Disaster Relief Assistance Participating Communities; a Truth-in-Lending Disclosure Statement;
and a Compliance Agreement. In addition, at the August 5, 2013 closing, Plaintiffs were
provided with two copies of the Notice of Right to Cancel, which referenced their right to
rescind the transaction within three days. Plaintiffs acknowledged receipt of two copies of a
Notice of Right to Cancel with respect to the Loan transaction on August 5, 2013. The date on
which the right to rescission terminated was spelled out in the Notice as August 8, 2013. The
proceeds from the Loan were used to pay and satisfy a loan serviced by Seterus, Inc. Since the
Loan was not rescinded by the deadline set forth in the Notice of Right to Cancel, $290,011.09
from the Loan was disbursed to Seterus, Inc, on August 9, 2013. Effective December 1, 2013,

Quicken Loans assigned the servicing rights in the Loan o Seterus, Inc.
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On August 4, 2016, Plaintiffs mailed a letter to Quicken Loans purporting to be a “Notice
of Rescission.” On August 18, 2016, Quicken Loans sent a letter to Plaintiffs, via UPS Next Day
Air delivery, stating Plaintiffs were not able to cancel the Loan because Quicken Loans did not
receive Plaintiffs’ Notice of Right to Cancel within the rescission period. Quicken Loans” August
18, 2016 letter was delivered to Plaintiffs on August 19, 2016. Plaintiffs filed the present action
on August 24, 2017.

11l DISCUSSION

In the Complaint, Plaintiffs assert a single count for quiet title. In reality, Plaintiffs seek
to enforce an attempted rescission of the Loan under 15 U.S.C. § 1635(a). For the reasons
below, the Court finds that summary judgment in favor of Defendant Quicken Loans is
appropriate, Moreover, the Court finds that under the facts and circumstances of this case,
amendment of the pleadings would be futile,

A, The Loan Transaction was Consummated.

In the Complaint, Plaintiffs generally allege that the transaction at hand *“was never
consummated.” Comp. § 4. However, the Quicken Loans Affidavit shows that the proceeds of
the Loan were to be used to satisfy a loan serviced by Seterus, and that on August 9, 2013,
Quicken Loans disbursed $290,011.09 from the Loan proceeds via wire to Seterus in accordance
with the Settlement Statement (HUD-1). In the Response to Motion for Summary Judgment,
Plaintiffs simply state that “[bloth parties dispute whether the loan transaction was ever
consummated—which is a material fact at issue.” Plaintiffs, however, offered no summary
judgment evidence that shows the Loan was not consummated. Accordingly, the Court finds

there is no genuine dispute as to whether the Loan was consummated.
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B. Plaintiffs Did Not Timely Rescind the Loan.

In the Complaint, Plaintiffs admit they executed the Note and Mortgage secured by their
primary residence. The Loan was a debt consolidation loan that Plaintiffs requested in order to
pay and satisfy a loan serviced by Seterus, Inc. Consequently, the Loan transaction is governed
by the Trust in Lending Act (“TILA”) 15 U.S.C. § 1635, ef seq. Section 1635(a) provides in
relevant part as follows:

[T]he obligor shall have the right to rescind the transaction until midnight of the
third business day following the consummation of the transaction or the delivery
of the information and rescission forms required under this section together with a
statement containing the material disclosures required under this subchapter,
whichever is later, by notifying the creditor, in accordance with regulations of the
Bureau, of his intention to do so. The creditor shall clearly and conspicuously
disclose, in accordance with regulations of the Bureau, to any obligor in a
transaction subject to this section the rights of the obligor under this section. The
creditor shall also provide, in accordance with regulations of the Bureau,
appropriate forms for the obligor to exercise his right to rescind any transaction
subject to this section.

“TILA permits a borrower whose loan is secured by a ‘principal dwelling’ to rescind the
loan transaction entirely within three days of the consummation of the transaction or the delivery
of the information and rescission forms containing the required material disclosures, whichever

is later.” Boone v. JP Morgan Chase Bank, 447 F. App’x 961, 964 (11th Cir. 2011) (citing 15

U.S.C. § 1635(a)). “If a lender fails to deliver the appropriate forms and disclosures, the
borrower’s right of rescission expires three years after the consummation of the transaction or
upon sale of the property, whichever comes first.” Id.

Quicken Loans, at the August 5, 2013 closing, provided Plaintiffs with two copies of the
Notice of Right to Cancel, which referenced their right to rescind the transaction within three
days. The Notice of Right to Cancel specifically provided that the date on which the right to

rescission terminated was August 8, 2013. Plaintiffs each signed the Notice of Right to Cancel at
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the Loan closing, thereby acknowledging receipt of two copies of a Notice of Right to Cancel
with respect to the Loan {ransaction, Plaintiffs did not exercise their right to rescind by the
August 8, 2013 deadline. In fact, Plaintiffs did not attempt to rescind the Loan until August 4,
2016.

Plaintiffs did not submit any summary judgment evidence in opposition to Quicken
Loans’ Motion for Summary Judgment. Instead, they filed the Response to Motion for Summary
Judgment, in which they argue they were not given copies of the Notice of Right to Cancel, and
they argue that the Notice of Right to Cancel submitted by Quicken Loans as summary judgment
evidence was not provided by the lender of the Loan. Specifically, they argue the lender in the
Mortgage was “QUICKEN LOANS INC., MML 5357,” but the Notice of Right to Cancel was
provided by “QUICKEN LOANS INC.,” so the Notice of Right to Cancel was insufficient.
Plaintiffs failed, however, to provide any summary judgment evidence to support those
arguments, As Plaintiffs acknowledge in the Response to Motion for Summary Judgment, the
Notice of Right to Cancel bearing their signatures creates a rebuttable presumption that the
Notices were delivered to Plaintiffs, see 15 U.S.C. § 1635(c), a presumption they failed to rebut
with any summary judgment evidence.

Moreover, regarding Plaintiffs’ “MMIL 5357 argument, the Quicken Loans Affidavit
explained the “MML 5357” notation refers to Quicken Loans’ Maryland mortgage license
number that is displayed on certain loan documents for loans in Maryland. The inclusion of the
“MML 5357” notation in this Mortgage was caused by a computer glitch, which resulted in the
inclusion of “MML 5357” on certain non-Maryland loans and in the wrong place on the loan
documents. The Quicken Loans Affidavit confirmed that “Quicken Loans, Inc., MML 5357 is

not a legal entity. Indeed, the Note attached to the Quickens Loans Affidavit, and the Loan
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disclosures signed Plaintiffs (also attached to the Quicken Loans Affidavit), identify and
acknowledge that the lender of the Loan is “Quicken Loans Inc.,” not “Quicken Loans, Inc.,
MML 5357, as Plaintiffs argue. Plaintiffs failed to provide any summary judgment evidence
supporting an argument that “Quicken Loans, Inc., MML 5357 is the actual lender of the Loan,
or an actual entity for that matter.

In sum, the Court finds Quicken Loans is entitled to a judgment as a matter of law

Ibecause there is no genuine dispute that: (i) Quicken Loans provided Plaintiffs with two copies
of the Notice of Right to Cancel at the August 5, 2013 closing of the Loan; and (ii) Plaintiffs
failed to timely exercise their right of rescission by the August 8, 2013 deadline set forth in the
Notice of Right to Cancel.

C. This Action is Time-Barred.

Plaintiffs maintain that their notice of rescission of the Loan was timely, and that
Quicken Loans did not take appropriate action as required under TILA, specifically 15 U.S.C. §
1635(b). Plaintiffs ask this Court, inter alia, to quiet title to the Property and cancel the security
interest created by the Mortgage. Defendant Quicken Loans argues Plaintiffs’ claims are time-
barred. Assuming, for the sake of argument that Plaintiffs’ notice of rescission was timely, the
Court agrees that Plaintiffs’ claims are time-barred.

According to Plaintiffs, they timely rescinded the Loan under 15 U.S.C. § 1635(a), which
they believe triggered certain obligations for Quicken Loans under § 1635(b). Section 1635(b)
provides in relevant part as follows:

Within 20 days after receipt of a notice of rescission, the creditor shall return to

the obligor any money or property given as earnest money, down payment, or

otherwise, and shall take any action necessary or appropriate to reflect the
termination of any security interest created under the transaction.
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Plaintiffs assert that they rescinded the Loan upon mailing the notice on August 4, 2016.
They contend that Quicken Loans failed to take appropriate action within twenty days of August
4, 2016, and that Quicken Loans has “failed to take any legal action to set aside the Rescission”
and is time-barred from doing so at this point. Although Plaintiffs ask the Court to quiet title to
the Property based on their rescission under TILA, the Court finds that their claims and
allegations are based upon rights and remedies created under TILA and are governed accordingly
by TILA. See, e.g., Compl. 19 5-6.

For purposes of this analysis, accepting as true that Plaintiffs timely rescinded the Loan,
Quicken Loans® failure to take action pursuant to 15 U.S.C. § 1635(b) would constitute a

separate violation of TILA, which is actionable under 15 U.S.C. § 1640. See Frazile v. EMC

Mortg. Corp., 382 F. App’x 833, 839 (11th Cir. 2010) (“When a borrower exercises a valid right
to rescission, the creditor must take action within twenty days after receipt of the notice of
rescission, returning the borrower’s money and terminating its security interest. See 15 U.S.C. §
1635(b). Failure to do so constitutes a separate violation of TILA, actionable under § 16?10.”);

see also Bernstein v. Wells Fargo Bank, N.A., 1:15-CV-2520, 2016 WL 4546653, at ¥5-*6 (N.D.

Ga. May 13, 2016) (finding the borrower was required to file suit to enforce an attempted
rescission within one year and twenty days after not receiving a response from the bank to his

attempted rescission), report and recommendation adopted, 2016 WL 4546657, at *1 (N.D. Ga.

June 28, 2016), aff’d Bernstein v. Wells Fargo Bank, N.A., 693 F. App’x 848 (11th Cir. 2017),

petition for cert. denied, No. 17-1554 (U.S. Oct. 1, 2018).

An action under TILA must be brought within one year from the date of the occurrence
of the violation. 15 U.S.C. § 1640(e). “When the claim is based on a creditor’s failure to

recognize a borrower’s exercising their rescission right, the violation occurs upon the earlier of
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the creditor’s refusal to rescind the loan or twenty days after the plaintiff provided notice to the

creditor without a response.” Fam v. Bank of Am., N.A., 117CV319AJTIFA, 2017 WL

5139262, at *3 (E.D. Va. Oct. 6, 2017) (emphasis added) (citing Frazile, 382 F. App’x at 839)
(citations omitted).
The one-year statute of limitations under 15 U.S.C. § 1640(e) applies to suits seeking to

enforce a prior attempted rescission of a loan. See, ¢.g., Cook v. Am. Home Mortgage Corp., 16-

CV-81733, 2017 WL 1386347, at *3 (S.D. Fla. Apr. 17, 2017) (rejecting the borrower’s attempt
“to side-step the [TILA] statute of limitations barrier by drawing a distinction between an action

for damages and one for declaratory relief”); Hennington v. Nationstar Mortgage, LLC, 1:16-

CV-1062-RWS-JKL, 2016 WL 8902588, at *3 (N.D. Ga. Sept. 29, 2016), report and
recommendation adopted, 1:16-CV-1062-RWS-JKL, 2017 WL 2978759 (N.D. Ga. Feb. 24,
2017) (rejecting the borrower’s “argument that TILA’s one-year statute of limitations applies
only to suits for damages, and not to suits to enforce purported existing legal rights”); Bexnstein,
2016 WL 4546653, at *5-*6 (finding the borrower was required to file suit to enforce an
attempted rescission within one year and twenty days after not receiving a response from the
bank to his attempted rescission).

In this case, it is undisputed that Plaintiffs mailed Quicken Loans the notice of rescission
on August 4, 2016 and Quicken Loans received that notice on August 9_,(2016. On August 18,
2016, within twenty days after Plaintiffs mailed the notice of rescission, Quicken Loans sent
Plaintiffs a letter stating that it would not rescind the Loan. Plaintiffs received that letter on
August 19, 2016. Thus, Plaintiffs’ action brought under 15 U.S.C. § 1640 for a violation of 15
U.S.C. § 1635 accrued at the latest on August 19, 2016, Plaintiffs did not file this lawsuit until

August 24, 2017, beyond the one-year statute of limitations.
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In sum, even if Plaintiffs had timely rescinded the Loan, the Court finds Quicken Loans
is entitled to judgment as a matter of law because this action was filed more than one year after
Quicken Loans’ refusal to rescind the Loan and thus is time-barred under 15 U.S.C. § 1640(¢).

D. Amendment of the Complaint Would be Futile.

After retaining counsel, Plaintiffs filed the Motion for Leave, attaching to the Motion a
proposed Amended Complaint (“Amended Complaint”) prepared by their counsel. In the
Amended Complaint, Plaintiffs seek to add three previously dropped Defendants back into this
case: Seterus, Fannie Mae, and MERS. Plaintiffs seek to assert the following seven counts in the
Amended Complaint: (i) Count I - Declaratory Action; (ii) Count Il — Lien Extingnishment; (iii)
Count III — Quiet Title (against Quicken Loans and successors and assigns); (iv) Count IV —
Injurious Falsehood (against Seterus); (v} Count V — Fraudulent Inducement (against Quicken
Loans); (vi) Count VI — Fraudulent Inducement (against Seterus); and (vii) Count VII —
Violation of Section 559.72, Florida Statutes (against Seferus).

“Florida follows a liberal policy of allowing litigants the freedom to amend their

pleadings so that cases can, if at all possible, be tried on the merits.” Kalmanson v. Lockett, 848

So. 2d 374, 381 (Fla. 5th DCA 2003). Amendment of the pleadings generally should be
permitted, “unless it clearly appears that allowing the amendment would prejudice the opposing
party; the privilege to amend has been abused; or amendment would be futile.” Sonny Boy,

L.L.C. v. Asnani, 879 So. 2d 25, 28 (Fla. 5th DCA 2004) (citations omitted); see Kalmanson,

848 So. 2d at 381 (“As an amendment of the complaint would have been futile, there was no
need in this instance to allow another opportunity.”). A proposed amendment is futile where it is

insufficiently pled or insufficient as a matter of law. Thompson v. Bank of New York, 862 So.

2d 768, 770 (Fla. 4th DCA 2003); Quality Roof Services, Inc. v. Intervest Nat’] Bank, 21 So. 3d
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883, 885 (Fla. 4th DCA 2009); accord Sonny Boy, 879 So. 2d at 28 (trial court did not abuse

discretion in entering judgment on the pleadings and deny plaintiff’s ore tenus motion to amend
complaint where proposed amendment was insufficient to state a claim against defendant as a
matter of law).

The Court notes that Plaintiffs are still pursuing relief in the Amended Complaint
premised on their belief that the Loan has been rescinded. Specifically, in paragraphs 20-23 of
the Amended Complairﬁ, Plaintiffs allege that the Loan was intended to be a consumer credit
transaction for purposes of the “FDCPA, FCCPA, and TILA”, that the Loan was intended to be
secured by Plaintiffs’ principal dwelling; and that Plaintiffs rescinded the Loan by mailing a
notice of rescission to Quicken Loans on August 4, 2016. As discussed supra in Parts ITLB and
I11.C, Plaintiffs failed to timely rescind the Loan, and even if they had timely rescinded the Loan,
they failed to timely file this action to enforce their attempted rescission. Therefore, permitting
amendment of the pleadings to allow Plaintiffs to seek relief based on their attempted rescission
of the Loan would be futile because any claim premised on their attempted rescission of the Loan
would be time-barred.

As to Count I of the Amended Complaint, Plaintiffs seek declaratory relief determining
that the Mortgage is not a lien against the Property. Am. Compl. 4 26-35. Plaintiffs incorporate
into Count I paragraphs 20-23 of the Amended Complaint alleging their relief is in part based on
the rescission of the Loan. Am. Compl. § 26. Plaintiffs cannot state a claim upon which
declaratory relief can be granted where the relief they seek is premised on their attempted
rescission of the Loan because any such claim is time-barred, and thus amendment would be

futile.
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Plaintiffs additionally allege declaratory relief is warranted because they believe the
Mortgage lists “Quicken Loans, Inc., MML 5357 as the lender, whereas the Note lists “Quicken
Loans Inc.” as the lender, so there is no note in favor of “Quicken Loans, Inc., MML 5357 that
is secured by the Mortgage. Am. Compl. 1§ 15-17, 24, 31-32, 34, As discussed supra in Part
IILB, the Quicken Loans Affidavit explained the “MML 5357” notation refers to Quicken
Loans® Maryland mortgage license number that is displayed on certain loan documents for loaﬁs
in Maryland. The inclusion of the “MML 5357 notation in this Mortgage was caused by a
computer glitch, which resulted in the inclusion of “MML 5357” on certain non-Maryland loans
and in the wrong place on the loan documents. The Quicken Loans Affidavit confirmed that
“Quicken Loans, Inc.,, MML 5357 is not a legal entity, and the Loan diéclosures attached to the
Quicken Loans Affidavit show Plainfiffs acknowledged the lender was “Quicken Loans Inc.”
Therefore, Plaintiffs cannot state a claim upon which declaratory relief can be granted where the
relief they seek is premised on their “MML 5357 allegations, and thus amendment would be
futile.

Moreover, Plaintiffs allege in support of Count I that the Mortgage was not executed in
accordance with Section 689.01, Florida Statutes, and thus invalid, because the Mortgage only
contains one subscribing witness, and Section 689.01 requires two subscribing witnesses. Am.
Compl. §7 19, 34. However, as the Fifth District Court of Appeal has held, Section 689.01 does
not apply to mortgages. Free v. Free, 936 So. 2d 699, 703 (Fla. Sth DCA 2006) (“A mortgage
creates a lien under Florida law, and because it does not convey an interest in real property, the
requirements associated with its execution are not as exacting as those of instruments of
conveyance, such as a deed. . . . Therefore, section 689.01 does not apply to mortgages.”).

Consequently, Plaintiffs cannot state a claim upon which declaratory relief can be granted where
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the relief they seek is premised on the Mortgage’s compliance with Section 689.01, and thus
amendment would be futile.

In Count II of the Amended Complaint, Plaintiffs seek “Lien Extinguishment,”
extinguishing the Mortgage and removing it from the public records. Am. Compl. §{ 36-39. In
support of Count I, Plaintiffs allege the exact same bases as they do in support of Count I,
namely, rescission of the Loan, the Mortgage’s non-compliance with Section 689.01, and their
“MML 5357” allegations. Am. Compl. Y 36, 37, 38.  For the same reasons discussed with
respect to Count I, Plaintiffs cannot state a claim for “Lien Extinguishment” upon which relief
can be granted, and like Count I, amendment to allow Count II would be futile.

In Count III of the Amended Complaint, Plaintiffs seek to quiet title to the Property, as
they did in the Complaint. The only allegations that specifically attack the validity the Mortgage
come from the incorporation of paragraphs 1-25 into Count III. Am. Compl. § 40. Specifically,
Plaintiffs challenge the validity of the Mortgage based on their “MMI, 5357 allegations
(paragraphs 15-17, 24); the signature of only one subscribing witness (paragraph 19); and their
attempted rescission of the Loan (paragraphs 20-23). For the same reasons discussed as to
‘Count I, Plaintiffs cannot state a claim for quiet title upon which relief can be granted, and
amendment to allow Count III would be futile.

In Count TV of the Amended Complaint, Plaintiffs seek damages for injurious falsehood
against Seterus. Am. Compl. Y 45-53. Plaintiffs specifically allege that Seterus represented to
Plaintiffs that Seterus services the Loan for Fannie Mae; that Plaintiffs believe Seterus is not the
servicer of the Loan; and that Plaintiffs relied on that representation to their detriment. Am.
Compl. 49 46-53. Injurious falsehood is a tort otherwise known as slander of title,

disparagement of property, or trade libel, and has been described as the “intentional interference
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with another’s economic relations.” Salit v. Ruden, McClosky, Smith, Schuster & Russell, P.A.,

742 So. 2d 381, 386 (Fla. 4th DCA 1999). To state a claim for injurious falschood, a plaintiff
must allege that the defendant published a false and disparaging statement about plaintiff’s
property to a third party, knowing that the statement would likely influence the third party in a
way that materially and substantially results in actual, pecuniary loss to the plaintiff. Id. at 387-
88. In the Amended Complaint, Plaintiffs allege that Seterus falsely stated that it is a servicer for
Fannie Mae, and that Seterus knew or should have known that such representation was false.
Plaintiffs do not allege that Seterus made that false statement about Plaintiffs’ Property to a third
party, or published any such false statement to a third party. On the contrary, the alleged false
statement made by Seterus was made to Plaintiffs themselves, which cannot support a claim for
injurious falsehood.

Additionally, like all other Counts in the Amended Complaint, Plaintiffs have
incorporated paragraphs 1-25 into Count IV. Am. Compl. ] 45. To the extent their injurious
falsehood claim is based on their “MMI. 5357” allegations (paragraphs 15-17, 24); the signature
of only one subscribing witness to the Mortgage (paragraph 19); and their attempted rescission of
the Loan (paragraphs 20-23), they cannot state a claim upon which relief can be granted for the
same reasons discussed as to Count 1. Because Plaintiffs cannot state a claim for injurious
falsehood based on the allegations of the Amended Complaint upon which relief can be granted,
amendment to allow Count IV would be futile.

In Counts V and VI of the Amended Complaint, Plaintiffs seek damages for fraudulent
inducement against Quicken Loans and Seterus, respectively. Am. Compl. 4 54-63, 64-73. The
alleged fraudulent statement supporting these claims is that a loan was to be executed in favor of

and funded by “QUICKEN MML.” Am. Compl. Y 55, 66. Plaintiffs allege that statement is
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false because “QUICKEN MMI did not extend credit to Plaintiffs and there is no evidence of
debt instrument in favor of QUICKEN MML.” Am. Compl. §f 56, 66. In other words,
Plaintiffs’ “MML 5357 allegations serve as the basis for Counts V and VI. For the same
reasons discussed as to Count I, Plaintiffs cannot state a claim for fraudulent inducement upon
which relief can be granted, and amendment to allow Counts V and VI would be futile.

In Count VII of the Amended Complaint, Plaintiffs seek damages pursuant to Section
559.72, Florida Statutes, for the attempted collection of a debt. Am. Compl. 4] 74-92. Plaintiffs
specifically claim that no one has the right to collect payments under the Loan because the Loan
“was extinguished by operation of law.” Am. Compl. 9§ 76, 88, 91. Based on Plaintiffs’
incorporation of paragraphs 20-23 into this Count VII, Plaintiffs’ allegation that the Loan “was
extinguished by operation of law” is premised on their belief that they rescinded the Loan in
2016. Am. Compl. § 74. Moreover, Plaintiffs allege in support of Count VII that the Mortgage
“does not follow” the Note and does not attach to the Property, and the Note is an “unsecured
debt.” Am. Compl. 9 89, 91. Coupled with Plaintiffs’ incorporation of paragraphs 15-17 and
24, it is evident Plaintiffs’ “MML 5357 allegations are asserted in support of Count VII. Am.
Compl. § 74. For the same reasons discussed as to Count I, Plaintiffs cannot state a claim for
violation of Section 559.72, Florida Statutes, upon which relief can be granted, and amendment
to allow Count VII would be futile.

Under the facts and circumstances of this case, based on the allegations in the Amended
Complaint, Plaintiffs cannot state a claim upon which relief can be granted so amendment of the

pleadings would be futile. As such, the Motion for Leave is due to be denied.
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In accordance with the foregoing, it is;

ORDERED AND ADJUDGED:

1. Defendant Quicken Loans Inc.’s Motion for Final Summary Judgment is
GRANTED.

2. Plaintiffs Glenn Q. Rose and Tina M. Rose’s Motion for Leave to Amend
Complaint is DENIED because allowing the proposed amendment would be futile.

3. Judgment is entered in favor of Defendant Quicken Loans Inc.’s on the Verified
Complaint to Quiet Title.

4, Plaintiffs shall take nothing by this action.

5. Defendant shall go hence without day.
6. The Court reserves jurisdiction as to court costs and attorney’s fees.
Done and Ordered in Chambers in Volusia County, Florida, this  day of |
2018.
RANDELL H. ROWE, III, CIRCUIT JUDGE
Copies to: RANDELL H ROWE, i1

CIRCUIT JUDGE

William L. Grimsley, Esq. ; . on

10407 Centurion Parkway North, Suite 200 7 MOV 1 201
Jacksonville, F1, 32256 S
wgrimsley@meglinchey.com L IGNED & DATED

Attorney for Quicken Loans Inc.

Rafael F. Garcia, Esq. Jonathan M. Sykes, Esq.

220 Palmetto Avenue 200 S. Orange Avenue, Suite 800
Orlando, Florida 32801 Orlando, Florida 32801
Telephone: (407) 978-6603 Tel: (407) 540-6600

Facsimile: (321) 275-0888 Fax: (407) 540-6601
rearcia@ralphfearcia.com jsykes@burr.com
service(@ralphfgarcia.com

Attorney for the Plaintiff
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